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ABSTRACT 
 
Norms in the law have historically been treated as developing from domestic law into international law. Sustaina-
ble development, as a recognized legal principle, perhaps as a legal custom, and within treaty law, has had the re-
verse progression. This paper traces the progression of sustainable development from international norm to inde-
pendent legal cause of action, as tested in conflict resolution through litigation on four separate continents. 
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“Human beings are at 
the centre of concerns for 
sustainable   develop-
ment.  They are entitled 
to a healthy and produc-
tive life in harmony with 
nature.”1 
 
Background 

Too often discussions of 
public law look, sound, and 
feel as though law is limited 
to the process of law making.  
Worse, the law making is 
even talked about as policy, 
making it sound like political 
science at best, or just a 
“wouldn’t it be a good idea 
if?” wish list at worst. I too 
will begin with these, but do 
so only to bring us to law in 
                                                
1 Principle 1, Rio Declaration on 
Environment and Development,  
http://www.un-documents.net/rio-
dec.htm#principle-7 

practice as conflict resolution, 
not law making. This is the 
practicing lawyer’s entry 
point to the law. Within con-
flict resolution is the norm of 
“sustainability.” Sustainabili-
ty carries numerous connota-
tions, but also a legal denota-
tion. To the layperson, sus-
tainability may mean practic-
es that enable living from day 
to day or week to week. To 
the business person, it could 
imply an investment that will 
provide for future dividends. 
To the environmental lawyer, 
however, “sustainability” 
means something far more 
clearly and concretely defina-
ble, even if still challenging 
to put into practice. 

 
The Usual Progression of a 
Legal Concept: Moving 

from Domestic to Interna-
tional Law 

Since the time of the En-
lightenment, legal authority 
theoretically is said to begin 
with individuals coming to-
gether and relinquishing part 
of their own rights and liber-
ties to the collective legal 
entity known as the state.2  
The trajectory of this ac-
tion—from individual to 
state—continues when this 
new and additional legal per-
son known as the “state” then 
in turn  makes a legally-
binding and recognizable 
                                                
2 Legal positivists, who would 
claim that law is the will of the so-
vereign backed by actual or threat-
ened force, diverge from naturalists 
who would claim that  law is prac-
tices based upon a sense or right 
and wrong that is itself put in place 
by gods or nature.  That distinction 
does not affect this origin story. 

http://www.un-documents.net/rio-dec.htm#principle-7
http://www.un-documents.net/rio-dec.htm#principle-7
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agreement with another state 
or individual. For most areas 
of planning and conflict reso-
lution, the individual will 
however return to the state 
when he or she is seeking ei-
ther administration of the 
legal system or a referee to 
settle a conflict.   

Yet there are some types 
of problems for which indi-
viduals cannot find relief 
within their own state’s legal 
system. There are two clear 
territorial jurisdiction rea-
sons for this. The first possi-
ble reason is that the territo-
ry itself may not belong to 
any one state, such as in the 
case of the oceans or Antarc-
tica. In these cases, there 
simply is not a sovereign that 
is directly responsible for re-
solving disputes arising in 
international territory. In 
these cases the sovereign can 
be the referee over a conflict 
only if one or more of those 
parties in conflict are citizens 
of that state.   

The second possible rea-
son is that a legal person—
natural or artificial—may be 
present in a state that is not 
his, her or its state of citizen-
ship. In such cases, the host 
state might have an agree-
ment with the visitor’s home 
state as to the jurisdiction 
that governs conflicts. But if 
the conflict is between the 
states themselves, then it is 
unlikely that a state will 
submit to conflict resolution 
with another state in that 
same state’s court system. In 
those instances, we have in-
ternational courts and tri-
bunals that are themselves 

not subject to any state’s ju-
risdiction. For this second 
category of possible reasons, 
it might also be the case that 
the conflict itself takes place 
in more than one state, but 
one global resolution of all 
the various problems is 
sought.   

In both of these tradition-
al categories one can see, 
however, that even when in-
ternational jurisdiction is 
needed, the path of the search 
for legal solutions goes from 
the individual to the state to 
international. For ease of un-
derstanding, one might say it 
is bottom-up, not top-down 
oriented, although one must 
be careful not to assume, by 
this tool of understanding, 
that the orientation is one of 
vertical power. Were the in-
ternational legal system a 
pyramidal structure, interna-
tional law would be superior 
to domestic law and that is 
most definitely not the case. 
Nor is international law infe-
rior to domestic law. It is 
simply not a hierarchy, but 
rather best thought of as pa-
rallel paths. Sometimes both 
paths offer solutions to the 
same problem, but more often 
each path is thought of as of-
fering solutions unique to 
differing problems. And so 
when it comes to environ-
mental law, the principles 
known as “the precautionary 
principle” and the “polluter 
pays principle” for example, 
were first made operative 
norms of domestic law, and 
then incorporated into inter-
national agreements or rec-

ognized as international prin-
ciples of law.3 
 
Sustainability as Reverse 
Progression:  Moving from 
International to Domestic 
Law 

But when it comes to the 
notion of sustainable devel-
opment, the norm is first 
found in international law 
and then only later applied in 
domestic law. Nevertheless, 
as cautioned above, we should 
not think of the legal prin-
ciple of sustainable develop-
ment, despite its rise in inter-
national law, as an interna-
tional principle imposed in a 
vertical hierarchy from 
somewhere in the interna-
tional ether to the states, but 
rather as a legal principle to 
solve problems for which the 
states had simply not found a 
legal tool.  That is to say, the 
international law principle of 
sustainable development fills 
a void in domestic state law 
(also known as “municipal 
law”), rather than contradict-
ing or attempting to refute 
state law. So what void does 
it fill? 

 
Naming 

Historically, harms that 
would today be addressed by 
statutory law explicitly dedi-
cated to environmental pro-
tection were instead ad-
dressed by the general (pri-
                                                
3 Article 38 of the Jurisdiction Sta-
tute of the International Court of 
Justice tells the Court to apply con-
ventions, principles and customs as 
the three sources of primary law.   
Judicial opinions and the opinions 
of scholars are called “secondary.” 
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vate)4 law of obligations, 
known in the Anglo-
American system as tort and 
contract. Trespass and negli-
gence were legal concepts 
known to most cultures and 
applied when a party polluted 
the air, land or water of a 
neighbor. More subtle cases 
included the legal theory of 
nuisance, where one had in-
terfered with a neighbor’s 
“quiet enjoyment” of his own 
land. 

Social unrest worldwide 
in the 1960s included a rejec-
tion by many industrialized 
cultures of the exuberance of 
industry and its pollution and 
waste. Law addressed this 
unrest with constitutional 
reform, statutory law, and the 
establishment of legal agen-
cies dedicated specifically and 
exclusively to the environ-
ment. Within twenty years, it 
became clear however that 
this scheme failed to account 
for two problems—the fact 
that legal regimes were li-
mited to national applicability 
and the emergence of the so-
called “developing” world in-
to industrialism. 

In 1987, a World Com-
mission on Environment and 

                                                
4 While in civil law cultures, law-
yers are comfortable with dividing 
the law between ‘‘public“ and ‘‘pri-
vate“ law, common law lawyers do 
not.  Thus common law lawyers, 
for example, would not find it odd 
to plead a constitutional claim 
(public law) alongside a tort relief 
claim (private law) in the same liti-
gation’s pleading.  See Keith Wild-
er, ‘‘The ‘Public Business Law‘ 
Conundrum,‘‘ Kölner Schrift zum 
Wirtschaftsrecht, Vol. 2, 2012 (forth-
coming). 

Development was convened. 
The work product of the 
Commission was a report. 
The report ignited a new and 
invigorated approach to pro-
tecting the future by shaping 
the international agenda to-
wards economic, social, and 
environmental development.5 
To do so, the report named 
the environmental goal of 
“sustainable development” 
and defined sustainability as 
“development which meets 
the needs of current genera-
tions without compromising 
the ability of future genera-
tions to meet their own 
needs.”6 This phrase became 
the first part of the legal defi-
nition that we now have in 
place. Additionally, the report 
also highlighted two key con-
cepts of sustainability by fur-
ther defining the concept of 
“needs” as being particular to 
the world’s poor, “to whom 
prevailing priority should be 
given,” and stated that the 
“idea of limitations” should be  
“imposed by the state of 
technology and social organi-
zation on the environment’s 
ability to meet present and 

                                                
5 K. Bärlund, Sustainable development 
- concept and action,  
www.unece.org/oes/nutshell/2004
-
2005/focus_sustainable_developme
nt.html, last accessed January 10, 
2012. 
6 Report of the World Commission 
on Environment and Development, 
Our Common Future, Chapter 2: 
Towards Sustainable Development, 
A/42/427 June 1987, Geneva, 
Switzerland.  The Report is com-
monly known as the “Brundtland 
Report.” 

future needs.”7 The latter 
concept emphasizes the prin-
ciple that natural resources 
should not be consumed pri-
marily by a small number of 
highly developed and indu-
strialized societies, but rather 
that access to natural re-
sources should be equal 
among people from all over 
the world. Each society 
should be given the chance to 
produce and consume to fit 
their specific needs.8 

So beyond what the prior 
national tools of law had ac-
complished, the principle of 
sustainable development 
brought about three new 
things: first, legal protection 
for future generations; 
second, the notion that eco-
nomics plays an integral role 
in environmental protection; 
and third, legal protection 
that goes beyond national 
boundaries becomes available 
to persons injured by pollu-
tion. To achieve such goals, 
the Commission laid out a 
seven point plan in the pur-
suit of sustainability. The 
points are as follows: a politi-
cal system that secures effec-
tive citizen participation, an 
economic system capable of 
generating surpluses on a 
self-reliant basis, a social sys-
tem that provides for solu-

                                                
7 Id. 
8M. van Harmelen, M. van Leeu-
wen, T. de Vette, International Law 
of Sustainable Development: Legal 
Aspects of Environmental Securityon 
the Indonesian Island of Kalimantan, 
http://www.envirosecurity.org/esp
a/PDF/IES_ESA_CS_Kalimantan
_Legal_Analysis.pdf, last accessed 
January 10, 2012. 

http://www.unece.org/oes/nutshell/2004-2005/focus_sustainable_development.html
http://www.unece.org/oes/nutshell/2004-2005/focus_sustainable_development.html
http://www.unece.org/oes/nutshell/2004-2005/focus_sustainable_development.html
http://www.unece.org/oes/nutshell/2004-2005/focus_sustainable_development.html
http://www.envirosecurity.org/espa/PDF/IES_ESA_CS_Kalimantan_Legal_Analysis.pdf
http://www.envirosecurity.org/espa/PDF/IES_ESA_CS_Kalimantan_Legal_Analysis.pdf
http://www.envirosecurity.org/espa/PDF/IES_ESA_CS_Kalimantan_Legal_Analysis.pdf
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tions arising from disharmo-
nious development, a produc-
tion system that respects pre-
servation, a technological 
system that strives for new 
solutions, an international 
system that fosters sustaina-
ble patterns of trade and 
finance, and an administrative 
system that is flexible and 
can self-correct.9  Given this 
charge, the Commission chal-
lenged governmental and 
non-governmental leaders 
alike to come together to 
solve problems as efficiently 
as possible given the technol-
ogy at hand while protecting 
the environment, supporting 
the poor, and keeping an eye 
to the future. From the left 
and from the right, entities of 
every sort saw opportunities 
in the concept of sustainabili-
ty—but it soon became ap-
parent that the notion was 
broad and vague enough that 
the various interpretations 
resulted in no concrete set of 
traits as to what we could or 
could not call “sustainable 
development.”10 

 
Making It Legally Useful 

The most immediate cul-
mination of the national and 
international debate over sus-
tainability following the 
Brundtland Report occurred 

                                                
9 Report of the World Commission 
on Environment and Development, 
Our Common Future. 
10K. Bärlund, Sustainable development 
- concept and action,  
www.unece.org/oes/nutshell/2004
-
2005/focus_sustainable_developme
nt.html, last accessed January 10, 
2012. 

in June 1992 at the United 
Nations Conference on Envi-
ronment and Development in 
Rio de Janeiro. At the Confe-
rence, one hundred seventy-
eight states signed11 five 
documents: Agenda 21, the 
Rio Declaration on Environ-
ment and Development, the 
Statement of Forest Prin-
ciples, the United Nations 
Framework Convention on 
Climate Change, and the 
United Nations Convention 
on Biological Diversity. Only 
Agenda 21 and the UN con-
ventions on Climate Change 
and Biodiversity are binding 
legal documents. 

Among these, we find 
sustainability embedded in 
Agenda 21. Adopted by one 
hundred seventy-eight gov-
ernments in Rio, Agenda 21 
is a comprehensive plan of 
action which is to be under-
taken by all forms of go-
vernmental and non-
governmental entities on a 
global, national, regional, and 
local scale to ensure sustaina-

                                                
11 To make international agree-
ments legally-binding, they must 
be both signed by a representative 
of the state, which is often accom-
plished at the convention itself, but 
then also be agreed by the domestic 
government of each state to make 
the agreement binding upon the 
state and its citizens through that 
state’s domestic law.  That second 
process is known as “ratification.”  
States differ as to whether the in-
ternational law is then a separate 
parallel path of domestic law (the 
dualist approach) or is fully inte-
grated into the state’s own domes-
tic law (the monist approach).  This 
is not an issue for this discussion of 
sustainability. 

ble development throughout 
the world.12 

Agenda 21 is divided into 
four sections, each of which 
addresses separate yet in-
tertwined topics for a total of 
forty chapters. Section One, 
entitled Social and Economic 
Dimensions, focuses on in-
ternational cooperation to 
accelerate sustainability, 
combating poverty, protect-
ing and promoting health, 
sustainable settlement, and 
integrating environment and 
development into decision 
making.13 Section Two, Con-
servation and Management of 
Resources for Development 
addresses, inter alia, protect-
ing the atmosphere, combat-
ing deforestation, managing 
fragile ecosystems, protecting 
waterways, conserving biodi-
versity, and promoting sus-
tainable agriculture and rural 
development.14 Section 
Three, Strengthening the 
Role of Major Groups, aims 
at increasing the awareness 
of sustainability among wom-
en and children, indigenous 
people, non-governmental 
organizations, and local au-
thorities.15 Finally, Section 
Four, entitled Means of Im-
                                                
12 UN Department of Economic 
and Social Affairs, Division for Sus-
tainable Development, Agenda 21, 
http://www.un.org/esa/dsd/agend
a21/, last accessed January 10, 
2012. 
13UN Department of Economic and 
Social Affairs, Division for Sustain-
able Development, Agenda 21, 
http://www.un.org/esa/dsd/agend
a21/res_agenda21_00.shtml, last 
accessed January 10, 2012. 
14 Id. 
15 Id. 

http://www.unece.org/oes/nutshell/2004-2005/focus_sustainable_development.html
http://www.unece.org/oes/nutshell/2004-2005/focus_sustainable_development.html
http://www.unece.org/oes/nutshell/2004-2005/focus_sustainable_development.html
http://www.unece.org/oes/nutshell/2004-2005/focus_sustainable_development.html
http://www.un.org/esa/dsd/agenda21/
http://www.un.org/esa/dsd/agenda21/
http://www.un.org/esa/dsd/agenda21/res_agenda21_00.shtml
http://www.un.org/esa/dsd/agenda21/res_agenda21_00.shtml
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plementation, discusses me-
chanisms which can be used 
to promote sustainable devel-
opment, including: science, 
education, international insti-
tutions, and financial me-
chanisms.16 

 
Defining  

“Sustainable Development” 
Of most interest to read-

ers of this journal would like-
ly be Section One, Chapter 
Six, of Agenda 21, entitled 
“Protecting and Promoting 
Human Health.” As recog-
nized by the drafters of 
Agenda 21, “health and [sus-
tainable] development are 
intimately interconnected.”17  
That is, without a healthy 
population, sound sustainable 
development is nearly im-
possible to achieve. The au-
thors opined that insufficient 
development leading to po-
verty and resulting in waste-
ful overconsumption, when 
exacerbated by an ever-
growing world population, 
can lead to severe environ-
mental health problems in all 
the nations of the world.18  
To address such issues, pro-
gram areas were developed to 
tackle the primary health 
needs currently afflicting the 
world population. The pro-
gram areas are as follows: 
meeting primary health care 
needs, particularly in rural 
                                                
16 Id. 
17 UN Department of Economic 
and Social Affairs, Division for Sus-
tainable Development, Agenda 21, 
http://www.un-
documents.net/a21-06.htm, last 
accessed January 10, 2012. 
18 Id. 

areas; the control of commu-
nicable diseases; protecting 
vulnerable groups; meeting 
the urban health challenge; 
and reducing health risks 
from environmental pollution 
and hazards.19 

To ensure success in pro-
tecting and promoting hu-
man health through sustaina-
bility, intersectoral efforts are 
required—health, environ-
mental, and socio-economic 
improvements must be had.20  
To make certain such aims 
can be achieved, communities 
must focus on educating and 
housing those in need, espe-
cially the poor. A concerted 
effort via public works and 
community groups, business-
es, and schools, as well as re-
ligious, civic, and cultural or-
ganizations can enable suc-
cess in ensuring sustainable 
development.21 In the public 
health sector, sustainability 
should not only be about the 
treatment of disease but ra-
ther about the prevention of 
disease. To do so, the drafters 
of Agenda 21 require gov-
ernments and various inter-
national organizations to de-
velop plans for priority ac-
tions via cooperative plan-
ning among all appropriate 
institutions. As noted by the 
authors, “health ultimately 
depends on the ability to 
manage successfully the inte-
raction between the physical, 
spiritual, biological and [so-
cio-economic environment.” 

                                                
19 Id. 
20 Id. 
21 Id. 

Both to implement Agen-
da 21 and to monitor the im-
plementation of Agenda 21 
by states and local govern-
ments, the United Nations 
General Assembly estab-
lished the Commission on 
Sustainable Development in 
December 1992, charging it 
with the mission of monitor-
ing and reporting on the ex-
ecution of the agreements 
reached during the Earth 
Summit.22 The General As-
sembly also charged the 
Commission on Sustainable 
Development with the task of 
providing policy guidance for 
future conferences, including 
the World Summit on Sus-
tainable Development.23 

 
The World Summit on 

 Sustainable  
Development  

(Johannesburg, 2002) 
The World Summit on 

Sustainable Development, 
also known as Earth Summit 
2002, marked the ten-year 
anniversary of the summit in 
Rio.  The World Summit, 
held in Johannesburg, South 
Africa, during the months of 
August and September 2002, 
reaffirmed the full implemen-
tation of the Rio Summit and 
with it, Agenda 21.24 In addi-
tion to the reaffirmation of 

                                                
22 
http://www.un.org/esa/dsd/csd/c
sd_aboucsd.shtml, last accessed 
January 10, 2012. 
23 Id. 
24 Johannesburg Declaration on 
Sustainable Development, 
http://www.un-
documents.net/jburgpln.htm, last 
accessed January 10, 2012. 

http://www.un-documents.net/a21-06.htm
http://www.un-documents.net/a21-06.htm
http://www.un.org/esa/dsd/csd/csd_aboucsd.shtml
http://www.un.org/esa/dsd/csd/csd_aboucsd.shtml
http://www.un-documents.net/jburgpln.htm
http://www.un-documents.net/jburgpln.htm
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Agenda 21, the leaders who 
convened in Johannesburg 
adopted the Johannesburg 
Declaration on Sustainable 
Development and the Plan of 
Implementation of the World 
Summit on Sustainable De-
velopment.25 

The Johannesburg Decla-
ration on Sustainable Devel-
opment emphasized that the 
overarching objectives and 
fundamental requirements for 
sustainability were poverty 
eradication, changing unsus-
tainable patterns of produc-
tion and consumption, and 
protecting and managing the 
natural resource base of eco-
nomic and social develop-
ment.26 The drafters of the 
Declaration attributed the 
divide between rich and poor 
as well as the “ever-
increasing gap between the 
developed and developing 
worlds” as the underlying 
issue facing human society, 
threatening global prosperi-
ty, security, and stability.27 
Cognizant of the losses al-
ready sustained and the fu-
ture threat of diminished bio-
diversity and food stores, in 
addition to the increased risk 
of more frequent and devas-
tating natural disasters, the 
Declaration and its authors 
urged solidarity irrespective 
of race, creed, language, cul-
ture, or tradition.28 

                                                
25 Id. 
26 Johannesburg Declaration on 
Sustainable Development, 
http://www.un-
documents.net/jburgdec.htm, last 
accessed January 10, 2012. 
27 Id. 
28 Id. 

To achieve their goals of 
fostering solidarity and pro-
moting sustainable develop-
ment, the drafters issued a 
call for multilateralism. Such 
multilateralism is often be-
lieved to be most easily 
achieved via the United Na-
tions, which acts as the most 
universal and representative 
international legal organiza-
tion of states.29  Unfortunate-
ly, this belief too often leads 
governments and other or-
ganizations to believe that 
someone else is taking care of 
their problem. In an effort to 
curb this belief, the drafters 
insisted that the process of 
sustainable development 
must be an inclusive process, 
requiring the aid and support 
of each major group and gov-
ernment with participated at 
the Summit. 

The Plan of Implementa-
tion of the World Summit on 
Sustainable Development, the 
second effort to arise from 
the Summit, contains an ele-
ven-part Annex which pro-
vides the framework for 
achieving sustainability. The 
eleven-part Annex, including 
the introduction, addresses: 
poverty eradication; changing 
unsustainable patterns of 
consumption and production; 
protecting and managing the 
natural resource base of eco-
nomic and social develop-
ment; sustainable develop-
ment in a globalizing world; 
health and sustainable devel-
opment; sustainable devel-
opment of small island devel-
oping States; sustainable de-
                                                
29 Id. 

velopment for Africa; region-
al initiatives in Latin America 
and Caribbean, Asia and the 
Pacific, West Asia, and the 
Economic Commission for 
Europe; means of implemen-
tation; and institutional 
framework for sustainable 
development.30 

Much of the plan reite-
rates the goals of Agenda 21 
while more narrowly focus-
ing the efforts of those in-
volved. Until the Johannes-
burg Summit, a cloud of am-
biguity surrounded the con-
cept of sustainable develop-
ment, despite high-level po-
litical support.31 To substan-
tiate interest in sustainable 
development, the drafters of 
the Plan committed to con-
crete actions—as opposed to 
issuing various unilateral po-
litical declarations—on glob-
al, regional, and local levels, 
while at the same time en-
hancing legal cooperation 
among states to expedite the 
realization of sustainable de-
velopment.32 In doing so, the 
authors shifted the focus of 
sustained development from 
one of an all-encompassing 
venture aimed at a great 
number of areas to a more 
practical approach, stressing 
emphasis on only a limited 
number of substantive areas 
at one time.33  By using this 

                                                
30 Annex of the Plan of Implemen-
tation of the World Summit on 
Sustainable Development, 
http://www.un-
documents.net/jburgpln.htm#IV, 
last accessed January 10, 2012. 
31 Id. 
32 Id. 
33 K. Bärlund, Sustainable develop-

http://www.un-documents.net/jburgdec.htm
http://www.un-documents.net/jburgdec.htm
http://www.un-documents.net/jburgpln.htm#IV
http://www.un-documents.net/jburgpln.htm#IV
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approach, the authors hoped 
to neutralize external factors, 
particularly the negative fac-
tors associated with globali-
zation—such as the ever-
increasing gap between the 
developed and developing 
countries.34 

 
The World Summit on 

 Sustainable Development  
(New York, 2005) 

Three years after the Jo-
hannesburg Summit, in Sep-
tember 2005, New York City 
hosted a World Summit.35 At 
the New York Summit, the 
legal definition of “sustaina-
bility” was further refined. 
The delegations in New York 
reaffirmed their commitment 
to achieve the goal of sustain-
able development via Agenda 
21 and the Johannesburg 
Plan of Implementation, but 
also integrated addition com-
ponents into the legal con-
cept of sustainable develop-
ment. The additional compo-
nents—the “Three Pillars” as 
they came to be known—are 
economic development, social 
development, and environ-

                                                
ment - concept and action,  
www.unece.org/oes/nutshell/2004
-
2005/focus_sustainable_developme
nt.html, last accessed January 10, 
2012. 
34 Plan of Implementation of the 
World Summit on Sustainable De-
velopment, http://www.un-
documents.net/jburgpln.htm, last 
accessed January 10, 2012. 
35 Fact Sheet of the Outcome of the 
2005 World Summit Outcome, 
http://www.un.org/summit2005/p
resskit/fact_sheet.pdf, last accessed 
January 10, 2012. 

mental protection.36 The Pil-
lars are interdependent yet 
mutually reinforcing and are 
a testament not only to the 
intertwined planning of a 
sustainable society,37 but also 
an indicator of the types of 
problems to which societies 
turn for international norms 
when domestic norms are in-
sufficient to solve problems.  
With the New York Summit, 
we then have arrived at the 
legally-operative definition of 
“sustainable development” at 
the international level that 
carries forward to the 
present.  With the current 
concrete definition, the issue 
for practicing lawyers, and 
perhaps more importantly, 
for their clients, becomes 
whether one can use the prin-
ciple of sustainable develop-
ment as an independent cause 
of legal action through which 
one can obtain recovery. 

Furthermore, despite all 
that has been written about 
sustainable development from 
the issuance of the Brundt-
land Report until the present 
in an effort to clearly and 
concretely define the term, 
there remains some debate as 
to the legal implications of 
the term in international 
law.38 One argument pre-
sented by some environmen-
talists suggests that sustai-

                                                
36 Resolution adopted by the Gen-
eral Assembly, 
http://data.unaids.org/Topics/Uni
versalAc-
cess/worldsummitoutcome_resolut
ion_24oct2005_en.pdf, last accessed 
January 10, 2012. 
37 Id. 
38 Id. 

nability detracts from the de-
bate on environmental pro-
tection because sustainable 
development emphasizes the 
role of mankind to a degree 
which is detrimental to the 
planet. The counterargument 
to this belief is that sustaina-
ble development is misun-
derstood due to a poor under-
standing of the mission of the 
multiple summits which is to 
integrate environmental pro-
tection, economic develop-
ment, and human rights.39 
The clearest method through 
which to implement the con-
crete legal meaning of this 
term from international law 
is to trace cases that rely 
upon it. Within the records of 
these cases, we find the clear 
legal arguments of litigation 
parties and the explicit rea-
soning of judges to decide 
what the term means for the 
parties to the litigation.  But 
before reviewing the cases 
that have thus far worked 
with the term, one should 
first have a clear understand-
ing of the difference between 
international and domestic 
subjects of law, between do-
mestic and international in-
stitutions of law and between 
international and domestic 
sources of law. 
 
Differences between Inter-
national Law and Domestic 
Law 

Legal Subjects 
As mentioned earlier, it 

was an Enlightenment con-
cept to believe that legal 
rights spring from the indi-
                                                
39 Id. 

http://www.unece.org/oes/nutshell/2004-2005/focus_sustainable_development.html
http://www.unece.org/oes/nutshell/2004-2005/focus_sustainable_development.html
http://www.unece.org/oes/nutshell/2004-2005/focus_sustainable_development.html
http://www.unece.org/oes/nutshell/2004-2005/focus_sustainable_development.html
http://www.un-documents.net/jburgpln.htm
http://www.un-documents.net/jburgpln.htm
http://www.un.org/summit2005/presskit/fact_sheet.pdf
http://www.un.org/summit2005/presskit/fact_sheet.pdf
http://data.unaids.org/Topics/UniversalAccess/worldsummitoutcome_resolution_24oct2005_en.pdf
http://data.unaids.org/Topics/UniversalAccess/worldsummitoutcome_resolution_24oct2005_en.pdf
http://data.unaids.org/Topics/UniversalAccess/worldsummitoutcome_resolution_24oct2005_en.pdf
http://data.unaids.org/Topics/UniversalAccess/worldsummitoutcome_resolution_24oct2005_en.pdf
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vidual natural person. And 
indeed they still do, making 
each natural person a legal 
subject. Natural persons may 
also create artificial persons 
such as corporations or states 
that are also legal persons, 
however. All legal persons 
who are citizens of a state 
have a right of audience be-
fore the courts of that state to 
resolve legal conflicts. 

In contrast, the only rec-
ognized international legal 
persons are states them-
selves.  With rare exceptions 
like the European Commis-
sion, only states may enter 
into treaties, conventions and 
other internationally-binding 
agreements. For domestic 
citizens to have a voice in an 
international venue, they 
must use politics to persuade 
their state (or other states) to 
act, as they do for instance 
during the legal procedure 
before the World Trade Or-
ganization, before whom no 
private individuals may ap-
pear. 

 
Legal Institutions 

Since the Enlightenment, 
Montesquieu’s notion of tri-
partite government has had 
tremendous influence over 
most secular states of the 
world. The benefit of the idea 
is to separate the various 
functions of government into 
independent branches and 
then use the constitution le-
gally to empower each 
branch with a separate legal 
function through constitu-
tionally-created institutions. 
Once constitutions create a 
separate and independent 

judicial system in any state, 
that judiciary may then con-
stitutionally, and with bind-
ing effect, decide conflicts 
among legal subjects of that 
state. 

These same domestic in-
stitutions do not have the 
power to speak with legal au-
thority (literally, “juris-
diction”) over foreign sove-
reign states, however. For 
that function, truly interna-
tional institutions are neces-
sary, and thus, states come 
together and by agreement 
create international judicial 
institutions such as the In-
ternational Court of Justice, 
the European Court of Hu-
man Rights, or the World 
Trade Organization’s Appel-
late bodies. However, of the 
three concepts—subjects of 
international and domestic 
law, institutions of interna-
tional and domestic law, and 
sources of international and 
domestic law, perhaps the 
most different from domestic 
law, and thus, the least un-
derstood, are the sources of 
law. 

 
Sources of Law 

Through simply living in 
a culture—going to school or 
university, being a member of 
a family, a club, or a religion, 
reading the newspaper and 
watching television, film and 
social media, one is usually 
acculturated to one’s own 
domestic legal system with-
out having explicitly studied 
the legal system. Often, the 
formal education that is of-
fered in a culture, even if it is 
called “law,” is more often 

education about the political 
system. Nevertheless, citizens 
of states all over the world 
have a cultural sense of the 
law under which they live.  
Citizens have a sense for in-
stance of their constitution 
and perhaps of some relevant 
statutory laws. They may 
know the contents of some 
regulations, even if they do 
not know that the authority 
of the regulation is executive 
rather than legislative, for 
example, and as a result con-
flicts arising out of the regu-
lation go before administra-
tive tribunals and not courts. 
And in common law jurisdic-
tions, some citizens might 
even have some sense of the 
legal effect of court decisions 
known as precedent under 
the principle of “stare deci-
sis.” 

But when it comes to in-
ternational law, misunders-
tanding abounds, and it 
seems that people most often 
think of the international sys-
tem as some super system, 
sitting atop the domestic sys-
tems in some way, and expect 
that same international sys-
tem to rule over the domestic 
system using the same types 
of legal sources, but then to 
administer these types of 
sources through international 
institutions. This picture is 
not only wrong, but it may 
well also be an impediment to 
political and social support 
for the idea of international 
law. Thus, with emphasis 
upon this cautionary remark 
that international law is not a 
super system, it begins to be-
come clear how extraordi-
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nary it is that through inter-
national law, and not through 
domestic law, “sustainability” 
first became defined as a legal 
concept. 

International Source of 
Law 1: Treaties. Above, in 
the section reviewing the his-
tory and development of the 
term “sustainable develop-
ment” from Agenda 21 to the 
New York Convention of 
2005, I traced the meaning of 
the words through the texts 
of treaties.  And by now, at 
least twenty-three different 
multilateral treaties exist in 
which “sustainable develop-
ment” is stated to be the ob-
ject or purpose. Indeed trea-
ties are the easiest of the in-
ternational sources of law to 
use. Article 38 of the United 
Nations’ International Court 
of Justice Jurisdiction statute 
provides however that in ad-
dition to treaties, the Interna-
tional Court of Justice is to 
apply two other sources of 
international law in resolving 
international conflicts—
custom and principle. 

International Source of 
Law 2: Custom. Specifically, 
Article 38 of the Internation-
al Court of Justice’s Jurisdic-
tion Statute says, inter alia, 
the court shall apply “inter-
national custom, as evidence 
of a general practice accepted 
as law.” So in addition to sus-
tainable development being 
binding upon states in their 
relations with other states 
with whom they have entered 
into treaties, might it also be 
a binding norm as a function 
of custom?  To make that so, 

those same states would need 
to demonstrate both an objec-
tive component of custom 
and a subjective component 
of custom in order for it to be 
recognized as such. The ob-
jective component means that 
one would need to offer evi-
dence that a number of states 
have in fact followed this 
practice.  There is no exact 
number of states necessary, 
but there should be a repre-
sentative number of similar 
states in the world. The sub-
jective part of the require-
ment, known as the opinio 
juris, requires that the states 
in question practice the cus-
tom because they believe it to 
be legally required, and not 
out of moral obligation alone 
or due to a threat of force 
from another power.  Within 
the realm of international en-
vironmental law, sustainable 
development has indeed been 
recognized as custom by the 
International Court of Justice 
in the case of Hungary versus 
Slovakia, also known as the 
Gabcikovo—Nagymaros 
Dam case. There, the court 
stated that ‘‘The need to re-
concile economic develop-
ment with protection of the 
environment is aptly ex-
pressed in the concept of sus-
tainable development.”40 In 
making this statement, the 
court recognized that even 
without a treaty, sustainable 
development was being prac-
ticed as a custom by the 
states involved and a suffi-

                                                
40Hungary v. Slovakia, International 
Court of Justice Reports, 37 Inter-
national Legal Materials (1998) 162. 

cient number of other states 
such that it should be consi-
dered as part of the interna-
tionally-recognized body of 
customary law. 

International Source of 
Law 3: Principle. The third 
example of international 
sources of law is principle.  
Whereas the evidence of cus-
tom is the observed practices 
of states, after they have 
committed themselves to 
those practices, principles can 
be unilaterally and intention-
ally announced as principles, 
precisely for the idea of 
bringing an international le-
gal norm into existence. For 
this study in sustainable de-
velopment, we find in the 
non-binding legal instrument 
of the 1992 Earth Summit in 
Rio known as the “Rio Decla-
ration,” mention of the prin-
ciple of sustainable develop-
ment through the goal of ‘‘the 
further development of inter-
national law in the field of 
sustainable development.“ 

Some argue that the con-
cept has graduated from the 
status of a legal principle to 
that of customary law. 

  
There can be little doubt 
that the concept of ‘sustain-
able development’ has en-
tered the corpus of interna-
tional customary law, re-
quiring different streams of 
international law to be 
treated in an integrated 
manner. (…) By invoking 
the concept of sustainable 
development, the ICJ indi-
cates that the term has a le-
gal function and both a pro-
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cedural/temporal aspect 
(obliging the parties to ‘look 
afresh’ at the environmental 
consequences of the opera-
tion of the plant) and a 
substantive aspect (the obli-
gation of result to ensure 
that a ‘satisfactory volume 
of water’ be released from 
the by-pass canal into the 
main river and its original 
side arms). [However] the 
ICJ does not provide fur-
ther detail as to the practic-
al consequences, although 
some assistance may be ob-
tained from the Separate 
Opinion of Judge Weera-
mantry.41 

 
As in the Case Concerning 

the Gabcikovo-Nagymaros 
Project between Hungary and 
Slovakia, which came before 
the International Court of 
Justice, sustainable develop-
ment has begun to be recog-
nized as an independent cause 
of action not just through its 
mention in treaties, but 
through conflict resolution 
before international courts 
and tribunals.42  Even detrac-
tors admit the normative ef-
fectiveness of sustainable de-
velopment: 

 
It is suggested in the Gabci-
kovo judgment that the ref-
erences to the concept of sus-
tainable development in 
multilateral treaties and so 
on are evidence of the con-

                                                
41 Phillipe Sands, Principles of Inter-
national Environmental Law, 2nd 
ed., Cambridge: Cambridge Univer-
sity Press (2003) pp. 254-55. 
42 Id. 

cept’s translation into cus-
tomary international law. 
But what is the value of 
that evidence?  One of the 
most noticeable characteris-
tics of the examples cited in 
Gabcikovo is that they do 
not include any instances of 
the actual application of the 
principle of sustainable de-
velopment in order to reach 
a binding determination 
that states have acted un-
lawfully. There is no in-
stance of reliance upon the 
concept itself as a rule of 
law binding upon states and 
constraining their con-
duct.43 

 
However, despite Vaughn 

Lowe’s belief that sustainable 
development cannot be a 
primary rule of law, he does 
propose that it may serve as 
an interstitial norm, that is, 
as a gap filler or modifier be-
tween primary norms.44  For 
example, it has been sug-
gested that where two prima-
ry rules of law are in conflict, 
an interstitial norm can serve 
to elucidate how the two 
primary rules should be ba-
lanced.45 

For lawyers, the task is 
not to define sustainability, 
since that has already been 
accomplished, but to take the 
                                                
43 Vaughan Lowe, “Sustainable De-
velopment and Unsustainable Ar-
guments“ in Boyle and Freestone, 
eds., International Law and Sustaina-
ble Development: Past Achievements 
and Future Challenges, Oxford: Ox-
ford University Press (1999) pp. 
19-37. 
44 Id. 
45 Id. 

definition and use it to re-
solve conflicts. To do so, the 
question that arises is wheth-
er the legal concept of sustai-
nability is a sufficiently con-
crete and definable legal 
norm, the violation of which 
alone gives individuals the 
right to recover damages.  In 
legal parlance, this is known 
as a “cause of action.”  Al-
though the legal concept 
comes from international law, 
international law is the law 
practiced between and among 
states, not individuals.  For 
an individual to have the abil-
ity to use an international 
norm like sustainability to 
support his or her private le-
gal action, the state must 
have implemented the inter-
national norm into its own 
domestic law.  Thus, the im-
pact of the legal concept of 
sustainability can best be 
seen in domestic cases.  The 
following is a brief review of 
the domestic legal use of sus-
tainability on four different 
continents. 

 
Sustainability as a Legal 
Tool in Practice (a.k.a. 
“cause of action”): Some 
Case Examples from Four 
Continents 

Since the publication of 
the report of the World 
Commission on Environment 
and Development in 1987, 
various countries have begun 
to include basic principles of 
environmental protection or 
sustainable development, or 
both, into their national con-
stitutions. In 1994, there 
were already about sixty 
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countries that had adopted 
constitutional provisions re-
lating to sustainable devel-
opment.46 However, the de-
gree of protection awarded to 
sustainable development va-
ries immensely among the 
different countries. Some 
countries even grant an en-
forceable constitutional right 
to an individual to a clean 
and healthy environment, 
whereas other countries have 
only incorporated declaratory 
provisions of their intention 
to protect the environment 
and further sustainable de-
velopment. An overview of 
the exemplary constitutional 
practices of some countries 
will be given. 

 
Sustainable Development 

as an Independent Cause of 
Action in Germany 

On the constitutional lev-
el, environmental protection 
takes responsibility for the 
future in Art. 20a GG47 of the 

                                                
46 See Final Report by Mrs. Fatma 
Ksentini (E/CN.4/Sub.2/1994/9), 
Annex III. 
47 Art.20a GG:  
Protection of the natural founda-
tions of life and animals 
Mindful also of its responsibility 
toward future generations, the state 
shall protect the natural founda-
tions of life and animals by legisla-
tion and, in accordance with law 
and justice, by executive and judi-
cial action, all within the frame-
work of the constitutional order. 
(Der Staat schützt auch in 
Verantwortung für die künftigen 
Generationen die natürlichen 
Lebensgrundlagen und die Tiere im 
Rahmen der verfassungsgemäßen 
Ordnung durch die Gesetzgebung 
und nach Maßgabe von Gesetz und 
Recht durch die vollziehende 

German Grundgesetz, which 
functions as a Constitution. It 
is generally accepted that this 
Article entails precaution in 
regard to the environment, 
an element of sustainable de-
velopment, on part of the 
state. Art. 20a GG, however, 
only codifies a state objective 
(Staatszielbestimmung) and 
neither creates a binding and 
enforceable obligation to pro-
tect the environment nor 
something like an environ-
mental human right. Germa-
ny thus belongs to the coun-
tries with a weaker level of 
constitutional protection for 
sustainable development. 

On the level of legislation 
in Germany, however, under 
the influence of developments 
in International and Euro-
pean law, sustainable devel-
opment became a principle of 
its own, the so-called Nach-
haltigkeitsprinzip or “principle 
of sustainability.” This prin-
ciple is not always so visible 
in German law because many 
of its aspects are already in-
corporated in the precautio-
nary principle (Vorsorgeprin-
zip), which is one of the main 
principles of German Envi-
ronmental Law and has been 
so for quite some time. The 
precautionary principle in 
Germany is not only unders-
tood to contain the element 
of precaution in relation to 
risk-taking and scientific un-
certainty, but also an element 
of precaution in relation to 
the use of resources. This 
principle guides administra-
tive bodies and courts in the 
                                                
Gewalt und die Rechtsprechung.) 

interpretation of environmen-
tal statutes. Yet, like consti-
tutional Article 20, neither 
the Nachhaltigkeitsprinzip nor 
the Vorsorgeprinzip grant a 
subjective right to current or 
future generations that would 
be enforceable in a court. On-
ly specific provisions in envi-
ronmental statutes grant on 
rare occasions rights to third 
parties. The individual will 
have to show however that 
the particular section in ques-
tion was intended not only to 
protect communal interests 
but also individual interests 
(i.e., a so-called Schutznorm) 
and even then a person’s 
standing to bring a claim will 
only be based on property of 
a neighbouring piece of land. 

For Germany, one should 
note in conclusion that sus-
tainable development, like 
much of environmental law in 
Germany, is mostly protected 
and enforced through the 
administrative process and 
not conflict resolution. The 
possibility of judicial en-
forcement through individu-
als bringing cases is rather 
weak, mainly due to the fun-
damental principle of German 
administrative law that one 
can only enforce one’s own 
subjective rights and not ob-
jective rights belonging to 
other people or mankind in 
general (Prinzip des subjekti-
ven Rechtsschutzes). 

 
Sustainable Development 

as an Independent Cause of 
Action in the  

United Kingdom 
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In the United Kingdom of 
Great Britain and Northern 
Ireland, the situation is simi-
lar to Germany. Sustainable 
development, in and of itself 
does not grant subjective 
rights that can be enforced in 
courts. However the term is 
increasingly used in the for-
mulation of statutes and 
sometimes, as in Scotland’s 
Land Reform Act of 2003, 
even in the form of a legal 
rule, which requires that be-
fore they give their consent 
to a proposal by a community 
to buy land, Scottish Minis-
ters must be satisfied that 
what the community body 
proposed to do with the land 
is compatible with furthering 
the achievement of sustaina-
ble development.48 This pro-
vision is even legally enforce-
able in court, where commu-
nity bodies can appeal certain 
decisions by Ministers49 that 
in fact often relate to ques-
tions of sustainable develop-
ment. The Court then ex-
amines whether the commu-
nity bodies land use plans 
actually satisfy the legal 
mandate for sustainable de-
velopment.50 

                                                
48 S.51(3) of the Land Reform (Scot-
land) Act 2003 
49 S.61 of the Land Reform (Scot-
land) Act 2003 
50 This section was so far invoked 
once in the case of Holmehill Li-
mited v the Scottish Minister 2006 
SLT (Sh Ct) 79 (available at 
http://www.scotcourts.gov.uk/opi
nions/b255_05.html) In this case 
the community right to buy was 
denied because of a late application, 
yet the Court in this case agreed 
with the Ministers in doubting the 
sustainable development of the 

 
Sustainable Development 

as an Independent Cause of 
Action in India 

References to the envi-
ronment can be found in the 
Indian Constitution in Art. 
48a51 and Art 51a52 – the 
former codifying a state ob-
jective to protect the envi-
ronment, the latter creating a 
citizens’ duty in that regard. 
In addition, the Indian Su-
preme Court – considered to 
be by far the most activist 
court in the developing world 
(if not the entire world) when 
it comes to environmental 
protection53 – has interpreted 
the right to a clean environ-
ment to be part of the right 
to life protected in Art.21 of 
                                                
land, as the community group 
wanted to keep it as wild land and 
prevent the future building of 
houses on it. 
5148A. Protection and improvement 
of environment and safeguarding of 
forests and wild life.—The State 
shall endeavour to protect and im-
prove the environment and to safe-
guard the forests and wild life of 
the country. 
52 51A. Fundamental duties.—It 
shall be the duty of every citizen of 
India— 
 (g) to protect and improve the nat-
ural environment including forests, 
lakes, rivers and wild life, and to 
have compassion for living crea-
tures; 
53 Ebeku, Kaniye SA, “Judicial con-
tributions to sustainable develop-
ment in developing countries: an 
overview” Environmental Law and 
Management 15(3) [2003] 168 at 
169. See especially volume I of  M. 
C. Mehta, In the Public Interest, 
Landmark Judgments and Orders of 
the Supreme Court of India on Envi-
ronment & Human Rights (3 vols.) 
New Delhi: Prakriti Publications, 
2009. 

the Indian Constitution: “No 
person shall be deprived of 
his life or personal liberty 
except according to proce-
dure established by law.”54 
Hence the Indian judiciary 
created a human right to a 
healthy environment,55 and 
thus offers much stronger 
protection through sustaina-
ble development than Ger-
many or the U.K. 

There are also strong and 
wide-ranging enforcement 
mechanisms for the actual 
implementation of sustainable 
development, as environmen-
tal cases can be brought be-
fore the Indian courts by way 
of public interest legislation 
under either Article 32 or Ar-
ticle 226 of the Indian Consti-
tution,56 that is, unlike in 

                                                
54 See Charan Lal Sahu v. Union of 
India (AIR 1990 SC 1480), Subhash 
Kumar v. State of Bihar (AIR 1991 
SC 420), para 7:”Right to live is a 
fundamental right under Art. 21 of 
the Constitution and it includes the 
right of enjoyment of pollution free 
water and air for full enjoyment of 
life. If anything endangers or im-
pairs that quality of life in deroga-
tion of laws, a citizen has right to 
have recourse to Art. 32 of the 
Constitution for removing the pol-
lution of water or air which may be 
determined to the quality of life.“ 
55 Razzaque, Jona, “Human Rights 
and the Environment: the national 
experience in South Asia and Afri-
ca”, Joint UNEP-OHCHR Expert 
Seminar on Human Rights and the 
Environment, 14-16 January 2002, 
Geneva: Background Paper No. 4, 
para 5. 
5632. Remedies for enforcement of 
rights conferred by this Part 
(1) The right to move the Supreme 
Court by appropriate proceedings 
for the enforcement of the rights 

http://www.scotcourts.gov.uk/opinions/b255_05.html
http://www.scotcourts.gov.uk/opinions/b255_05.html
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conferred by this Part is guaran-
teed.  
(2) The Supreme Court shall have 
power to issue directions or orders 
or writs, including writs in the na-
ture of habeas corpus, mandamus, 
prohibition, quo warranto and certi-
orari, whichever may be appropri-
ate, for the enforcement of any of 
the rights conferred by this Part.  
(3) Without prejudice to the powers 
conferred on the Supreme Court by 
clauses (1) and (2), Parliament may 
by law empower any other court to 
exercise within the local limits of 
its jurisdiction all or any of the 
powers exercisable by the Supreme 
Court under clause (2).  
(4) The right guaranteed by this 
article shall not be suspended ex-
cept as otherwise provided for by 
this Constitution. 
 
226. Power of High Courts to issue 
certain writs. — 
(1) Notwithstanding anything in 
article 32, every High Court shall 
have power, throughout the terri-
tories in relation to which it exer-
cises jurisdiction, to issue to any 
person or authority, including in 
appropriate cases, any Government, 
within those territories directions, 
orders or writs, including writs in 
the nature of habeas corpus, manda-
mus, prohibition, quo warranto and 
certiorari, or any of them, for the 
enforcement of any of the rights 
conferred by Part III and for any 
other purpose.  
(2) The power conferred by clause 
(1) to issue directions, orders or 
writs to any Government, authority 
or person may also be exercised by 
any High Court exercising jurisdic-
tion in relation to the territories 
within which the cause of action, 
wholly or in part, arises for the 
exercise of such power, notwith-
standing that the seat of such Gov-
ernment or authority or the resi-
dence of such person is not within 
those territories. 
(3) Where any party against whom 
an interim order, whether by way 
of injunction or stay or in any other 
manner, is made on, or in any pro-

Germany, a person does not 
have to show that he or she is 
hurt personally by the pollu-
tion, merely that he or she 
has a “sufficient interest”57 in 
bringing the matter before a 
court.  In the case of Law So-
ciety of India v. Fertilizers and 
Chemicals,58 the Kerala High 
Court referred explicitly to 
sustainable development: 

 
                                                
ceedings relating to, a petition un-
der clause (1), without— 
(a) furnishing to such party copies 
of such petition and all documents 
in support of the plea for such inte-
rim order; and 
(b) giving such party an opportuni-
ty of being heard,  
makes an application to the High 
Court for the vacation of such order 
and furnishes a copy of such appli-
cation to the party in whose favour 
such order has been made or the 
counsel of such party, the High 
Court shall dispose of the applica-
tion within a period of two weeks 
from the date on which it is re-
ceived or from the date on which 
the copy of such application is so 
furnished, whichever is later, or 
where the High Court is closed on 
the last day of that period, before 
the expiry of the next day after-
wards on which the High Court is 
open; and if the application is not so 
disposed of, the interim order shall, 
on the expiry of that period, or, as 
the case may be, the expiry of the 
said next day, stand vacated. 
(4) The power conferred on a High 
Court by this article shall not be in 
derogation of the power conferred 
on the Supreme Court by clause (2) 
of article 32. 
57 Razzaque, Jona, “Human Rights 
and the Environment: the national 
experience in South Asia and Afri-
ca”, Joint UNEP-OHCHR Expert 
Seminar on Human Rights and the 
Environment, 14-16 January 2002, 
Geneva: Background Paper No. 4, 
para 3.2.2. 
58 AIR 1994 Ker 308 at para 161. 

It is significant to note that 
there is now a broad cog-
nizance that pious good 
wishes for humanitarian 
welfare will not simply be 
adequate to assure human 
well being, social justice and 
sustainable development for 
all. The world is looking 
increasingly for a sound 
judicial basis to ground na-
tional action to assure that 
necessary steps are taken to 
achieve the various objec-
tives scheduled as priority 
for the survival of a peace-
ful and equitable world so-
ciety. Life on earth can nev-
er be peaceful if it is 
shrouded in perpetual an-
xiety and fear of extinction 
on account of human activi-
ties, which may be based 
perhaps on highly advanced 
technology.59 
 

In the case called Vellore 
Citizen Welfare Forum v. Un-
ion of India,60 the facts of 
which concerned tanneries 
discharging effluents into a 
river that was the main 
source of drinking water in 
the area, the Supreme Court 
noted that “though the leath-
er industry is of vital impor-
tance to the country as it ge-
nerates foreign exchange and 
provides employment ave-
nues it has no right to de-
stroy the ecology, degrade 
the environment and pose as 
a health hazard.”61  In that 
                                                
59 Which appears to be the first 
explicit reference to this principle 
by an Indian court. 
60 AIR 1996 SC 2715. 
61 AIR 1996 SC 2715 at para 9. 
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same case, the Court went on 
to state that “The traditional 
concept that development 
and ecology are opposed to 
each other, is no longer ac-
ceptable. ‘Sustainable develop-
ment’ is the answer.” 62 

And finally, in the case of 
Narmada Bachao Andolan v 
Union of India, the Indian Su-
preme Court held that: 

 
It is now well settled that 
the courts, in the exercise of 
their jurisdiction, will not 
transgress into the field of 
policy decision. Whether to 
have an infrastructural 
project or not and what is 
the type of project to be un-
dertaken and how it has to 
be executed, are part of poli-
cy making process and the 
courts are ill equipped to 
adjudicate on a policy deci-
sion so undertaken. The 
Court, no doubt, has a duty 
to see that in the undertak-
ing of a decision, no law is 
violated and people's fun-
damental rights are not 
transgressed upon except to 
the extent permissible under 
the Constitution.63 
 
Sustainable Development 

as an Independent Cause of 
Action in South Africa 
The South African Con-

stitution, by many considered 
to be one of the most pro-
gressive Constitutions in the 
world, provides for a human 
right to a clean environment 

                                                
62 AIR 1996 SC 2715 at para 9 (em-
phasis added). 
63 AIR 2000 SC 3751 

expressly taking the rights of 
future generations into ac-
count. Under the simple title 
of “Environment,” Section 24 
of the South African Consti-
tution provides that: 
[E]veryone has the right: 

 
to an environment that is 
not harmful to their health 
or well-being; and to have 
the environment protected, 
for the benefit of present and 
future generations, through 
reasonable legislative and 
other measures that prevent 
pollution and ecological de-
gradation; promote conser-
vation; and secure ecologi-
cally sustainable develop-
ment and use of natural re-
sources while promoting 
justifiable economic and so-
cial development.  
 

This right is often quoted by 
the South African Constitu-
tional Court when interpret-
ing other statutes and its im-
portance is emphasized by the 
Court. As such the Constitu-
tional Court has said:  
 

What is immediately appar-
ent from section 24 is the 
explicit recognition of the 
obligation to promote justi-
fiable 'economic and social 
development'. Economic 
and social development is 
essential to the well-being of 
human beings. This Court 
has recognised that socio-
economic rights that are set 
out in the Constitution are 
indeed vital to the enjoy-
ment of other human rights 
guaranteed in the Constitu-

tion. But development can-
not subsist upon a deteri-
orating environmental base. 
Unlimited development is 
detrimental to the environ-
ment and the destruction of 
the environment is detri-
mental to development. 
Promotion of development 
requires the protection of the 
environment. Yet the envi-
ronment cannot be protected 
if development does not pay 
attention to the costs of en-
vironmental destruction. 
The environment and de-
velopment are thus inexora-
bly linked.64 

 
Whereas there has yet to be 
a case testing whether sus-
tainable development is an 
independent cause of action 
included in this right, or is 
otherwise actionable, most 
analysts agree that the con-
stitution, as written, will in-
clude that right when tested. 
 

Sustainable Development 
as an Independent Cause of 
Action in the United States 

of America 
In the United States, par-

ties have attempted to im-
plement sustainable devel-
opment through conflict 
resolution from the law of 
nations through the domestic 
Alien Tort Claims Act,65 

                                                
64 Fuel Retailers Association of South-
ern Africa v Director-General: Envi-
ronmental Management, Department 
of Agriculture, Conservation and En-
vironment, Mpumalanga Province and 
Others 2007 (10) BCLR 1059 (CC) 
at para 44. 
65 Stanford Environmental Law 
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which is a piece of federal leg-
islation. For example, in 
Flores v. Southern Peru Copper, 
a 2002 case which was before 
the United States District 
Court for the Southern Dis-
trict of New York, the plain-
tiffs claimed violations of 
their “right to life,” “right to 
health,” and “right to sustaina-
ble development,” in addition to 
various violations of interna-
tional environmental law.66  
In demonstration of the re-
verse progression of sustain-
able development from inter-
national to domestic law, in 
their brief the plaintiffs cited 
the Rio Declaration, stating, 
“even within a country's bor-
ders, no state has the unfet-
tered right to pursue eco-
nomic development at what-
ever the cost to human be-
ings.” And so, when behavior 
as egregious as this results in 
a substantial, long-lived pat-
tern of disease and death, the 
boundary has been 
crossed. The state's discre-
tion has been abused.”67 The 
District Court concluded that 
the plaintiffs failed to estab-
lish a violation of the law of 
nations, holding that the al-
leged violations were “bound-
less and indeterminate” 
rights, insufficient to com-
prise customary international 
law.68 

Despite such attempts as 
that of the plaintiffs in the 
Flores case, at the same time 

                                                
Journal, 26A Stan. Envtl. L.J. 3 
66 253 F.Supp.2d 510 (emphasis 
added). 
67 Id. 
68 Id. 

there have been observers of 
the American legal scene who 
have concluded that “No fair 
minded observer could con-
clude that U.S. environmental 
law and policy as they cur-
rently exist make sustainable 
development an organizing 
focus or central design goal.” 
69 

There is also uncertainty 
surrounding sustainable de-
velopment among scholars, 
particularly the opinions of 
Sands and Lowe mentioned 
above.  Nevertheless, the Dis-
trict Court in the Flores case 
should have considered the 
effect of the decision rendered 
by the International Court of 
Justice and the weight given 
to the concept in the advisory 
opinion.  Although the two 
scholars disagree on the exact 
effect of sustainable develop-
ment in deciding the outcome 
of a case, they do agree that it 
does play a role, however ex-
pansive or limited in interna-
tional law, and should be 
therefore recognized. 

In another case from 
2002, Sarei v. Rio Tinto, PLC, 
a group of citizens alleged 
that the mining operations of 
Rio Tinto in Papua New 
Guinea resulted not only in a 
despoliation of the natural 
environment, but civil war.  
One of the most peculiar as-
pects of the case is that the 
plaintiffs were able to bring 
the action against Rio Tinto 

                                                
69 E. Donald Elliott & Mohamed 
Tarifi, “Integrating Sustainable 
Development into U.S. Law and 
Business,” 33 ENVTL. L. REP. 
10,170, 10,172 (2003). 

PLC in United States Federal 
Court under the Federal 
Alien Tort Claims Act, a sta-
tute designed to give US 
plaintiffs the ability to get 
jurisdiction over foreign de-
fendants in US court, but one 
that has been on many occa-
sions been used by foreign 
plaintiffs to get jurisdiction 
over foreign defendants in 
US court.  Those citizens 
were ultimately not success-
ful, but their theory of the 
case was accepted. 

 
Conclusions 

In conclusion, history 
demonstrates that unlike 
most legal norms that begin 
domestically and then be-
come global, sustainable de-
velopment began globally 
and is slowly being applied 
domestically, one state at a 
time, over at least four conti-
nents.  Important for the le-
gal practitioner is the fact 
that sustainable development 
is, at the same time, also be-
coming an independent legal 
cause of action.  In interna-
tional law, the use of sustain-
able development as one’s 
legal theory of the case to 
support a cause of action 
must yet come from explicit 
agreements, such as treaties.  
Nevertheless, evidence of the 
other two sources of interna-
tional law—custom and prin-
ciple according to Article 38 
of the jurisdictional statute of 
the International Court of 
Justice—is growing.  When 
the international agreements 
are implemented in states, 
they historically have re-
quired statutory enactment, 
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such as in the states of Ger-
many, the United Kingdom 
and India.  Newer states, such 
as South Africa, make sus-
tainable development a con-
stitutional requirement.  
These newer constitutions 
signal what one might expect 
on the horizon—an indepen-
dent cause of action for indi-
viduals when others have 
failed to follow the require-
ments of the legal principle of 
sustainable development. 
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